
 

 

 

 

February 21, 2007 

 

Mr. Fred Buenrostro 

Chief Executive Officer 

California Public Employees’ Retirement System 

P.O. Box 942701 

Sacramento, CA  94229-2701 

 

Dear Mr. Buenrostro: 

 

On behalf of the American Bar Association (“ABA”) and its more than 410,000 members, I 

write to inquire as to an aspect of a form of letter reportedly sent by the California Public 

Employees’ Retirement System (“CalPERS”) to various companies beginning on or about June 7, 

2006 relating to stock option backdating and investigations conducted into allegation of it (the 

“CalPERS Letter”).  Among other things, the CalPERS Letter includes a recommendation that 

the recipient business organization “[r]efrain using any company resources to satisfy the tax and 

legal liability for executives implicated for wrongdoing related to the backdating of options.”  In 

a press release dated June 9, 2006, CalPERS announced that the CalPERS Letter had been sent to 

24 companies and described the recommendations contained in it as being requests presented to 

them by CalPERS.1 

 

As Chair of the ABA Task Force on Attorney-Client Privilege, I have been authorized to express 

the ABA’s views on matters relating to the attorney-client relationship.  The ABA has taken 

exception to procedures of various governmental authorities seeking to penalize companies that 

covered the costs of legal assistance for their employees or even just to discourage them from 

doing so.2  In our view, such procedures and the inherent pressures they reflect are improper.3 

                                                 
1 The Minutes of the August 14, 2006 meeting of the Investment Committee of the CalPERS Board of 

Administration posted on the CalPERS website indicate that a total of 40 companies had by then received 

copies of the CalPERS Letter.  Those Minutes reference the possibility of CalPERS sending a letter to the ABA 

on this topic but, to the best of our knowledge, none has been received. 

2 Activities of the Task Force are regularly reported at its website:  http://www.abanet.org/buslaw/attorneyclient/. 

3 In August 2006, the ABA adopted Resolution 302B, which opposes governmental policies, practices and 

procedures that have the effect of eroding the constitutional and other legal rights of current or former 

employees, officers, directors or agents (“employees”) of an organization by pressuring the organization to take 

certain action against the employees, including not paying for their legal fees during investigations.  The ABA 

resolution and a detailed background report are available at 

http://www.abanet.org/buslaw/attorneyclient/materials/hod/emprights_recommendation_adopted.pdf and at 

http://www.abanet.org/buslaw/attorneyclient/materials/hod/emprights_report_adopted.pdf. 

http://www.abanet.org/buslaw/attorneyclient/
http://www.abanet.org/buslaw/attorneyclient/materials/hod/emprights_recommendation_adopted.pdf
http://www.abanet.org/buslaw/attorneyclient/materials/hod/emprights_report_adopted.pdf
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We recognize that CalPERS is both a governmental entity and an institutional investor and are 

reluctant to suggest any limitations on freedom of the latter to communicate with management of 

business entities in which it invests.  Nonetheless, we are concerned that the recommendations 

and the requests made through the CalPERS Letter would appear to be an effort to prevent 

effective legal representation for these employees.  From a policy standpoint, imposing financial 

restrictions of that sort on provision of legal assistance to a company’s employees unfairly 

assumes the validity of the charges or the position of enforcement authorities in the dispute from 

which charges might arise.  There is a judicial process for determination of such matters that 

should be utilized.  It requires the assistance of counsel to meet due process standards.  Business 

organizations should be entitled to a presumption of appropriate conduct just as individuals are.  

Unfortunately, urging entities to refrain from using corporate funds to provide their employees 

with an adequate legal defense is inconsistent with this presumption. 

 

The President of the ABA, Karen Mathis, testified before the United States Senate Judiciary 

Committee last Fall regarding certain similar Justice Department policies, outlined in the 

so-called “Thompson Memorandum,” which raise many of the same policy considerations as the 

CalPERS Letter.4  In her written statement to the Committee, she explained that the ABA 

opposes governmental policies, practices, and procedures that “erode…employees’ constitutional 

and other legal rights, including the right to effective legal counsel.”  She added that such a 

governmental “policy is inconsistent with the fundamental legal principle that all prospective 

defendants—including an organization’s current and former employees, officers, directors and 

agents—are presumed to be innocent.”  She went on to note that such a “policy overturns 

well-established corporate governance practices by forcing companies to abandon the traditional 

practice of indemnifying their employees and agents or otherwise assisting them with their legal 

defense for employment-related conduct until it has been determined that the employee or agent 

somehow acted improperly.” 

 

In her statement to the Senate Judiciary Committee, Ms. Mathis also stressed that “it should be 

the prerogative of a company to make an independent decision as to whether an employee should 

be provided defense or not . . . [as] the fiduciary duties of the directors in making such decisions 

are clear, and they are in the best position to decide what is in . . . [its] best interest . . .”  

Attempts by enforcement officials to threaten corporate management to prevent such legal 

assistance to its employees, she continued, “improperly weaken the entity’s ability to help its 

employees to defend themselves in criminal actions.”  She further explained that “it is essential 

that employees, officers, directors and other agents of organizations have access to competent 

representation in criminal cases and in all other legal matters.” 

 

                                                 
4 On September 12, 2006, ABA President Mathis testified before the Senate Judiciary Committee on the topic of 

“The Thompson Memorandum’s Effect on the Right to Counsel in Corporate Investigations,” and her written 

statement is available at http://www.abanet.org/buslaw/attorneyclient/materials/066/066.pdf.  In particular, Ms. 

Mathis expressed the ABA’s opposition to those portions of the Thompson Memorandum that encourage 

organizations to waive their attorney-client privilege and work product protections, and take certain punitive 

actions against their employees such as not paying their attorneys’ fees, in order to receive cooperation credit. 

http://www.abanet.org/buslaw/attorneyclient/materials/066/066.pdf
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ABA President Mathis also observed that “[t]he costs associated with defending a government 

investigation involving complex corporate and financial transactions can often run into the 

hundreds of thousands of dollars.”  Therefore, she continued, “when government 

prosecutors . . . succeed in pressuring a company not to pay for the employee’s legal defense, the 

employee typically may be unable to afford effective legal representation.”  This same reasoning 

applies to the request in the CalPERS Letter that appears intended to discourage public 

companies from using corporate funds to cover their employees’ legal defense costs. 

 

We also bring to your attention that several of the key employee-related policies in the Justice 

Department’s Thompson Memorandum about which Ms. Mathis testified have been declared to 

be constitutionally suspect by the federal judge presiding over the pending case of U.S. v. Stein, 

also known as the “KPMG case.”  On June 26, 2006, U.S. District Court Judge Lewis A. Kaplan 

issued an extensive opinion suggesting that actions by enforcement officials in discouraging or 

preventing a company from advancing attorneys’ fees to employees under investigation may 

violate the employees’ Fifth Amendment right to substantive due process and their Sixth 

Amendment right to counsel.  United States v. Stein, 435 F. Supp. 2d 330 (S.D.N.Y. 2006).  

When the Justice Department issued the McNulty Memorandum on December 12, 2006, as a 

replacement for the Thompson Memorandum,5 it largely dropped the conditions limiting the 

ability of business organizations to advance the legal fees of employees.  That positive 

development contrasts noticeably with the request contained in the CalPERS Letter and, to our 

understanding, would suggest that withdrawal of the recommendation and requests by CalPERS 

on that topic would be appropriate. 

 

Much of the impetus for the ABA position regarding payment of employees’ legal fees was 

provided by the Justice Department policies that were the subject of Judge Kaplan’s strong 

criticism as well as the concerns raised by a coalition of rather diverse groups.6  The ABA 

position is not limited to criminal proceedings.  Rather we generally oppose “governmental 

policies, practices and procedures” that would restrict the ability of organizations to make an 

independent judgment as to whether their employees were operating within the scope of their 

employment, and hence, whether the organization should provide them with a legal defense or 

not. 

 

                                                 
5 A copy of the McNulty Memorandum can be downloaded at http://www.usdoj.gov/dag/pubdoc.html.  The press 

release issued December 12, 2006 accompanying issuance of the McNulty Memorandum is available at 

http://www.usdoj.gov/opa/pr/2006/December/06_odag_828.html. 

6 In her September 12, 2006 statement to the Senate Judiciary Committee, ABA President Mathis indicated that 

the ABA and its Task Force on Attorney-Client Privilege have been working in close cooperation with a broad 

and diverse coalition of influential legal and business groups—ranging from the U.S. Chamber of Commerce 

and the Association of Corporate Counsel to the American Civil Liberties Union and the National Association 

of Criminal Defense Lawyers—in an effort to reverse federal governmental policies that erode attorney-client 

privilege, work product, and employee protections.  She further noted in her statement that “the remarkable 

political and philosophical diversity of that coalition shows just how widespread these concerns have become in 

the business, legal, and public policy communities.” 

http://www.usdoj.gov/dag/pubdoc.html
http://www.usdoj.gov/opa/pr/2006/December/06_odag_828.html
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If the CalPERS Letter is both intended and understood by its recipients to address only those 

situations in which an individual has been charged with misconduct and either found guilty of it 

or confessed to it, we would not be concerned that the impact of the CalPERS Letter was 

comparable to improper procedures under the Thompson Memorandum.  Unfortunately, the 

CalPERS Letter is not clear on that point.  Moreover, the press release and Investment 

Committee action referenced above appear to be in conflict with that more palatable reading of 

the CalPERS Letter.  Even if it literally does not request withholding payment of legal fees for 

employees, that uncertainty is likely to have a chilling effect on business entities discharging 

commitments and even responsibilities that they have to their employees.7  That effect alone can 

have the detrimental impact on employees and the adversarial system of justice for which the 

ABA has gone on record as opposing.  Our concerns on that point are reinforced by the fact that 

the CalPERS letter did not appear to account for, and did not mention, the legal rights that might 

be implicated by the recommendation in it or actions taken by the recipients in response to it. 

 

We hope you will give serious consideration to our concerns and would be pleased to receive any 

clarifications you may provide as to the intent of the CalPERS Letter and the manner in which it 

has been understood by its recipients.  If you would like to discuss these issues in greater detail 

or if you have any further questions regarding the ABA’s position, please contact me at (404) 

527-4650 or Larson Frisby of the ABA Governmental Office at (202) 662-1098. 

 

Sincerely, 

 

 
R. William Ide, III, Chair 

ABA Task Force on Attorney-Client Privilege 

 

 

cc: All Members and Liaisons of the ABA Task Force on Attorney-Client Privilege 

 R. Larson Frisby, ABA Governmental Affairs Office 

 

 

                                                 
7 We understand, for example, that California Labor Code Section 2802 requires employers to indemnify 

employees for all “necessary expenditures or losses incurred by the employee in direct consequence of the 

discharge of his or her duties.”  We further understand that California courts have interpreted the scope of that 

requirement to apply “even though the act does not benefit the employer, even though the act is willful and 

malicious, and even though the act may violate the employer’s direct orders or policies.”  Jacobus v. Krambo 

Corp. 78 Cal. App. 4th 1096, 1102 (2000). 


